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Court of Appeals of the District of Columbia 


No. 5759. 


. 

Washington Mechanics Savings Bank, a Corporation, 

Appellant, 

vs. 

The District Title Insurance Company et al. 


a 


Supreme Court of the District of Columbia 


At Law. 


No. 78063. 

The District Title Insurance Company, TjaE Lawyers 
Title Insurance Company, The Washington! Title Insur¬ 
ance Company, All Corporations, Plaintiffs, 


vs. 


Washington Mechanics Savings Bank, a Corporation, 

Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, tfye following 
papers were filed and proceedings had in the alcove-entitled 
cause, to wit: 
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1 Declaration. 

Filed April 29, 1930. 

In the Supreme Court of the District of Columbia. 

Law. No. 78063. 

The District Title Insurance Company, The Lawyers 
Title Insurance Company, The Washington Title Insur¬ 
ance Company, All Corporations, Plaintiffs, 

vs. 

Washington Mechanics Savings Bank, a Corporation, 

Defendant. 

First Count. 

The plaintiffs, by their attorneys Douglas, Obear & 
Douglas, sue the defendant Washington Mechanics Savings 
Bank for that heretofore, to-wit, on the 17th day of August, 
1929, and for a long time prior thereto, the defendant was 
and still is a corporation doing a general banking business 
in the District of Columbia; and on said date the plaintiffs 
were the owners of a certain check, No. 28201, signed by 
the plaintiffs, bearing date on the 27th day of March, 1927, 
drawn on the National Bank of Washington, a banking 
establishment in the City of Washington, in said District, 
to the order of one Clarence M. DeVeile, in the sum of 
Fifteen Hundred and Seventy-six and 84/100 Dollars 
($1576.84), but never delivered to the said Clarence M. 
DeVeile nor to anyone on his behalf; that the transaction 
in which the said check was to have been delivered to the 
said DeVeile, not having been completed, the said check was 
deposited in its usual and proper place in the files of the 
plaintiffs; that thereafterwards between the date of 

2 said check and the 16th day of August, 1929, it was 
wrongfully and without the knowledge or consent of 

the plaintiffs or any of its officers, taken out of the files of 
the plaintiffs and out of their possession, and the name of 
Clarence M. DeVeile as an endorser was forged thereon; 
and thereafter wrongfully and without the knowledge or 
consent of the plaintiffs came into the possession of one 
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Joseph H. Crowley who delivered the said 0ieck to the 
defendant on the 16th day of August, 1929, tljie defendant 
having no knowledge of the signature of the s^id Clarence 
M. DeVeile converted the said check to its owii use, to the 
damage of the plaintiffs in the sum of $1576.84; and the 
plaintiffs have elected to bring this action in tort against 
the defendant for conversion as aforesaid. 

Wherefore the plaintiffs bring their suit and claim dam¬ 
ages in the sum of $1576.84, with interest thereon from the 
17th day of August, 1929, besides costs. 

i 

! 

Second Count. 


The plaintiffs sue the defendant Washington Mechanics 
Savings Bank for that heretofore, to-wit, on the 17th day 
of August, 1929, and for a long time prior thereto, the 
defendant was and still is a corporation doing a general 
banking business in the District of Columbia ;J and on said 
date the plaintiffs were the owners of a certajn check, No. 
28201, signed by the plaintiffs, bearing date on the 27th 
day of March, 1927, drawn on the National Bank of Wash¬ 
ington, a banking establishment in the City of Washington, 
in said District, to the order of one Clarence M. DeVeile, 
in the sum of Fifteen Hundred and Seventy-sis and 84/100 
Dollars ($1576.84), but never delivered to the said Clarence 
M. DeVeile nor to anyone on his behalf; that the trans¬ 
action in which the said check was to have been 
3 delivered to the said DeVeile, not having been com¬ 
pleted, the said check was deposited in its usual and 
proper place in the files of the plaintiffs; th^t thereafter- 
wards between the date of said check and th^ 16th day of 
August, 1929, it was wrongfully and without tjie knowledge 
or consent of the plaintiffs, or any of its officers, taken out 
of the files of the plaintiffs and out of their possession, and 
the name of Clarence M. DeVeile as an endorser was forged 
thereon; and thereafter wrongfully and without the knowl¬ 
edge or consent of the plaintiffs came into the possession 
of one Joseph H. Crowley who delivered said check to the 
defendant on the 16th day of August, 1929; and thereafter 
to wit, on the 17th day of August, 1929, the defendant hav¬ 
ing no knowledge of the signature of said Clarence M. 
DeVeile caused the said check to be presented for payment 
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at the bank on which it was drawn, as aforesaid, and col¬ 
lected the proceeds of said check, amounting to $1576.84, 
and converted the same to its own use, to the damage of 
the plaintiffs in the sum of $1576.84; and the plaintiffs have 
elected to bring this action in tort against the defendant for 
conversion as aforesaid. 

Wherefore the plaintiffs bring their suit and claim dam¬ 
age in the sum of $1576.84, with interest from the 17th day 
of August, 1929, besides costs. 

Third Count. 

The plaintiffs sue the defendant Washington Mechanics 
Savings Bank for that heretofore, to-wit, on the 17th day 
of August, 1929, and for a long time prior thereto, the 
defendant was and still is a corporation doing a general 
banking business in the District of Columbia; and on 
4 said date the plaintiffs were the owners of a certain 
check, No. 28201, signed by the plaintiffs, bearing 
date on the 27th day of March, 1927, drawn on the National 
Bank of Washington, a banking establishment in the City 
of Washington, in said District, to the order of one Clar¬ 
ence M. DeVeile, in the sum of Fifteen Hundred and 
Seventy-six and 84/100 Dollars ($1576.84), but never de¬ 
livered to the said Clarence M. DeVeile nor to any one on 
his behalf; that the transaction in which the said check was 
to have been delivered to the said DeVeile, not having been 
completed, the said check was deposited in its usual and 
proper place in the files of the plaintiffs; that thereafter- 
wards between the date of said check and the 16th day of 
August, 1929, it was wrongfully and without the knowledge 
or consent of the plaintiffs, or any of its officers, taken out 
of the files of the plaintiffs, and out of their possession, and 
the name of Clarence M. DeVeile as an endorser was forged 
thereon; and thereafter wrongfully and without the knowl¬ 
edge or consent of the plaintiffs came into the possession 
of one Joseph H. Crowley, who deposited said check with 
the defendant for collection on the 16th day of August, 
1929; and thereafter to-wit, on the 17th day of August, 
1929, the defendant collected the proceeds of said check, 
to wit, the sum of $1576.84, and converted the same to its 
own use and paid the proceeds to the said Joseph H. 


5 


DISTRICT TITLE INSURANCE COMPANY ET AL. 

Crowley, to the damage of the plaintiff in the sum of 
$1576.84; and the plaintiffs have elected to brii^g this action 
in tort against the defendant for conversion hs aforesaid. 

Wherefore the plaintiffs bring this suit an^ claim dam¬ 
age in the sum of $1576.84, with interest from the 

5 17th day of August, 1929, besides costs. ! 

DOUGLAS, OBEAE & DOUGLAS, 
By JO. V. MORGAN, 

Attorneys for Plaintiffs. 

Pleas. 

Filed May 23,1930. 

******* 

I. Comes now the Washington Mechanics Savings Bank, 
a corporation, defendant in the above-entitled jcause, by its 
attorneys, Mason, Spalding & McAtee, and, folr plea to the 
first count of the declaration in said cause fiUd, says that 
it has not sufficient information to enable it either to admit 
or to deny the allegation contained in said first count that 
on the 17th day of August, 1929, or at any other time, the 
plaintiffs were the owners of the check referred to and 
described in said first count, or that said check was never 
delivered to Clarence M. DeVeile, the payee thereof, or to 
anyone on his behalf; the said defendant has not sufficient 
information to enable it either to admit or to deny the 
allegation contained in said first count that th^ transaction 
in which said alleged check was to have been delivered to 
the said DeVeile had not been completed, or thit said check 
was deposited in its usual or proper place in the files of 
the plaintiffs; the said defendant has not sufficient informa¬ 
tion to enable it either to admit or to deny the allegation 
contained in said first count that between the date of said 
check and the 16th day of August, 1929, or ^t any other 
time, said check was wrongfully, or Without the 

6 knowledge or consent of the plaintiffs, or any of its 
officers, taken out of the files of the plaintiffs, or out 

of their possession, or that the name of the said DeVeile 
as an endorser was forged thereon, or thal} thereafter, 
wrongfully or without the knowledge or consent of the 
plaintiffs, said check came into the possession c\i Joseph H. 
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Crowley, or that the said Crowley delivered said cheek to 
the defendant on the 16th day of August, 1929, or at any 
other time; and the said defendant says that in the course 
and conduct of its business it receives many checks, that 
no record is kept of said checks, save and except as to the 
date of deposit and the amount of deposit, and the name 
of the depositor to whose credit deposited, and, in some 
instances where checks are deposited, the name of the 
drawee bank is shown on the records of the defendant; 
and the said defendant says that it has no record or knowl¬ 
edge which will enable it either to admit or to deny that on 
the 16th day of August, 1929, or at any other time, the said 
Joseph H. Crowley delivered to the plaintiff a check such 
as that described in said count; and the said defendant 
denies that on the 16th day of August, 1929, or at any other 
time, it converted to its own use the check referred to and 
described in said first count. 

II. And, for plea to the second count of said declaration, 
the said defendant says that it has not sufficient informa¬ 
tion to enable it either to admit or to deny the allegation con¬ 
tained in said second count that on the 17th day of August, 
1929, or at any other time, the plaintiffs were the owners 
of the check referred to and described in said second 
7 count, or that said check was never delivered to 
Clarence M. DeVeile, the payee thereof, or to any¬ 
one on his behalf; the said defendant has not sufficient in¬ 
formation to enable it either to admit or to deny the allega¬ 
tion contained in said second count that the transaction 
in which said alleged check was to have been delivered to 
the said DeVeile had not been completed, or that said check 
was deposited in its usual or proper place in the files of the 
plaintiffs; the said defendant has not sufficient information 
to enable it either to admit or to deny the allegation con¬ 
tained in said second count that between the date of said 
check and the 16th day of August, 1929, or at any other 
time, said check was wrongfully, or without the knowledge 
or consent of the plaintiffs, or any of its officers, taken out 
of the files of the plaintiffs, or out of their possession, or 
that the name of the said DeVeile as an endorser was 
forged thereon, or that thereafter, wrongfully or without 
the knowledge or consent of the plaintiffs, said check came 
into the possession of Joseph H. Crowley, or that the said 
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Crowley delivered said check to the defendant on the 17th 
day of August, 1929, or at any other time; and the said 
defendant says that in the course and conduct of its busi¬ 
ness it receives many checks, that no record is kept of said 
checks, save and except as to the date of depbsit and the 
amount of deposit, and the name of the depositor to whose 
credit deposited, and, in some instances, where checks are 
deposited, the name of the drawee bank is shown on the 
records of the defendant; and the said defendant says that 
is has no record or knowledge which will enable it either 
to admit or to deny that on the 16th day of August, 1929, or 
at any other time, the said Joseph H. Crowley delivered to 
the plaintiff a check such as that described in said 
8 count, or that said defendant caused said check to 
be presented for payment at the bank on which it 
was drawn, or collected the proceeds of said check, or con¬ 
verted the same to its own use. 

III. And, for plea to the third count of said declaration, 
the said defendant says that it has not sufficient informa¬ 
tion to enable it either to admit or to deny tl}e allegation 
contained in said third count that on the 17th day of Au¬ 
gust, 1929, or at any other time, the plaintiffs w^re the own¬ 
ers of the check referred to and described ib said third 
count, or that said check was never delivered to Clarence 
M. DeVeile, the payee thereof, or to anyone on his behalf; 
the said defendant has not sufficient information to enable 
it either to admit or to deny the allegation contained in 
said third count that the transaction in which said alleged 
check was to have been delivered to the said DeVeile had 
not been completed, or that said check was deposited in its 
usual or proper place in the files of the plaintijffs; the said 
defendant has not sufficient information to enable it either 
to admit or to deny the allegation contained in said third 
count that between the date of said check ahd the 16th 
day of August, 1929, or at any other time, said check was 
wrongfully, or without the knowledge or consent of the 
plaintiffs, or any of its officers, taken out of j the files of 
the plaintiffs, or out of their possession, or tl^at the name 
of the said DeVeile as an endorser was forged thereon, or 
that thereafter, wrongfully or without the knowledge or 
consent of the plaintiffs, said check came into the posses¬ 
sion of Joseph H. Crowley, or that the said Crowley de¬ 
posited said check with the defendant for collection on the 
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17th day of August, 1929, or at any other time; and the 
said defendant says that in the course and conduct 

9 of its business it receives many checks, that no 
record is kept of said checks, save and except as 

to the date of deposit and the amount of deposit, and 
the name of the depositor to whose credit deposited, 
and, in some instances, where checks are deposited, 
the name of the drawee bank is shown on the records 
of the defendant; and the said defendant says that it 
has no record or knowledge which will enable it either 
to admit or to deny that on the 16th day of August, 1929, 
or at any other time, the said Joseph H. Crowley de¬ 
posited with the plaintiff for collection a check such as that 
described in said count, or that the said defendant, on the 
17th day of August, 1929, or at any other time, collected the 
proceeds of said check, or converted the same to its own 
use. 

IV. And, for further plea to said declaration, and to 
each count thereof, the said defendant says that said check 
was returned to the said plaintiffs by the bank upon which 
the same was drawn, to-wit, the National Bank of Washing¬ 
ton, on or about the 1st day of September, 1929, at which 
time, and for a long time thereafter, to-wit, until the 11th 
day of September, 1929, the said Crowley had on deposit 
with the said defendant a sum in excess of One Thousand 
Five Hundred Seventy-six Dollars and Eighty-four Cents 
($1,576.84), so that, if the said plaintiffs had informed the 
said defendant of said alleged forgery prior to said 11th 
day of September, 1929, the said defendant could have 
charged the amount of said check to the account of the said 
Crowley; but the said plaintiffs neglected and forbore to 
notify or inform the said defendant of said alleged forgery 
until on or about the 25th day of February, 1930, and dur¬ 
ing the interval between said 11th day of September, 

10 1929, and said 25th day of February, 1930, the said 
Crowley withdrew from his account with the said 

defendant large sums of money, thereby reducing the bal¬ 
ance to his credit with the said defendant to an amount 
much less than the said sum of One Thousand Five Hun¬ 
dred Seventy-six Dollars and Eighty-four Cents ($1,576.- 
84); and the said defendant says that the said plaintiffs are 
and should be estopped from maintaining this action 
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• i 

against the said defendant by reason of their laches and 
neglect in notifying the said defendant of said forgery. 

MASON, SPALDING & McATEE, 
By GUY MASON, 

Attorneys for Defendant. 

Memorandum. 

April 13, 1932.—Verdict for plaintiffs for $1,576.84 and 
interest from August 17, 1929. 

Supreme Court of the District of Columbia. 

Friday May 6, 1932. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat presiding. 

* * # # * o * 

Upon consideration of the motions filed herein for a 
new trial and in arrest of judgment the same having been 
heretofore argued and submitted to the Court lit is ordered 
that said motions be, and the same are hereby each and sev¬ 
erally overruled and judgment on verdict ordered. 

Wherefore it is considered that plaintiffs recover 
11 of defendant herein the sum of One Thousand Five 
Hundred Seventy-six Dollars and Eighth-four Cents 
($1,576.84) with interest thereon from August 17, 1929, 
together with costs of suit to be taxed by th|e Clerk and 
have execution thereof. 

Memoranda. 

May 11, 1932.—Appeal noted and supersedeas fixed at 

$ 2 , 000 . 

Supersedeas undertaking on appeal ($2,000) approved 
and filed. 


2—5759a 


10 


WASHINGTON MECHANICS SAVINGS BANK VS. 


Assignment of Errors . 

Filed May 25, 1932. 

• #«•••• 

To Frank Cunningham, Esq., 

Clerk of the Supreme Court: 

You will please file the following Assignments of Error 
as the assignments of error on appeal in this case: 

The Court erred: 

I. In denying defendant’s motion for a directed verdict 
in favor of the defendant at the conclusion of the testimony 
on behalf of plaintiff. 

. 2. In denying defendant’s motion for a directed verdict 
in favor of defendant at the conclusion of all the testimony. 

3. In granting plaintiff’s Prayer No. 1. 

4. In granting plaintiff’s Prayer No. 2. 

5. In granting plaintiff’s Prayer No. 3. 

' 6. In refusing defendant’s Prayer No. 1. 

7. In refusing defendant’s Prayer No. 2. 

12 8. In refusing defendant’s Prayer No. 3. 

9. In refusing defendant’s Prayer No. 4. 

10. In overruling plaintiff’s motion for new trial. 

II. In overruling plaintiff’s motion in arrest of judgment. 

12. In charging the jury that, as a matter of law: 

“The fact that the plaintiff has been reimbursed by a 
bonding company which bonded the employee Hagerty and 
has made some agreement with the bonding company about 
bringing this suit does not prevent the plaintiff from re¬ 
covering. It might, if it chooses, sue in its own name; and 
what it may do with the amount recovered does not con¬ 
cern us here at all.” 

13. In other respects apparent of record. 

GUY MASON, 

ROBERT A. LITTLETON, 

Attorneys for Defendant. 

Memorandum . 

May 25, 1932.—Time to file Bill of Exceptions extended 
to June 23,1932. 
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* 

Supreme Court of the District of Columbia. 

Friday, June 17, 1932. 


Sessions resumed pursuant to adjournments, 
Justice and Associate Justices presiding. 


Hon. Chief 


Come now the parties hereto by their respective at¬ 
torneys of record whereupon the Bill of Exceptions taken 
at the trial of this cause and this day submitted to 
13 the Court is signed and made of record nujuc pro tunc. 

WHEATl, 

Chief Justice. 

Appellant’s Designation of Record. 

Filed May 25, 1932. 
****** 

Now comes the Washington Mechanics Savings Bank, the 
appellant in the above entitled cause, and designates the 
parts of the record which it desires to have included in the 
transcript, said parts being considered sufficient for the 
determination of the questions raised on appeal, namely: 

1. The Declaration. 

2. The Pleas. 

3. Memo, of Verdict. 

4. Judgment. 

5. Memo, of Appeal noted and Bond fixed at) 

6. Memo.: Order approving Bond. 

7. Order settling Bill of Exceptions. 

8. Assignment of Errors. 

9. This designation. 

GUY MASON, 

ROBERT A. LITTLETON, 
Attorneys for Defendant, Appellant. 

Service of copy of foregoing designation acknowledged 
the 24th day of May, 1932. 

DOUGLAS, OBEAR & DOUGLAS, 
By E. D. CAMPBELL, 

Attorneys for Plaintiffs , Appellees. 


$ 2 , 000 . 00 . 
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14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 13, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 78063 at Law, wherein The District 
Title Insurance Company et al. are Plaintiffs and Wash¬ 
ington Mechanics Savings Bank, a corporation, is Defend¬ 
ant, as the same remains upon the files and of record in 
said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 1st day of August, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

15 In the Supreme Court of the District of Columbia. 

At Law. 

No. 78063. 

District Title Insurance Company, The Lawyers Title 
Insurance Company, The Washington Title Insurance 
Company, All Corporations, Plaintiffs, 

v. 

Washington Mechanics Savings Bank, a Corporation, 

Defendant. 

Bill of Exceptions. 

Be it remembered, That at the trial of this case before 
Mr. Chief Justice Wheat and a jury, duly empaneled and 
sworn to try the issues herein, which trial began on April 
12, 1932, and thereafter was further proceeded with, John 
Stadtler, an officer of plaintiff companies herein, being 
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first duly sworn, testified in behalf of said plai 
on direct examination, in substance, as follows 

That each plaintiff is a corporation; that they do busi¬ 
ness as a sort of a partnership, sharing expenses and 
profits; that all funds are deposited in the names of the 
corporations, and all checks drawn are signed by the three 
corporations. 

That the plaintiffs received at the end of August, 1929, 
from the National Bank of Washington, one of plaintiffs’ 
depositaries, a monthly statement showing the condition of 
the plaintiffs’ bank balance and the checks drawn by plain¬ 
tiffs and paid by said bank during said month of 
16 August, 1929; which statement was offered and re¬ 
ceived in evidence and showed that on August 17, 
1929, a check of the plaintiffs drawn against tjheir deposit 
in the National Bank of Washington in the sun^ of $1,576.84 
was paid. 

Samuel P. Nichols, called and sworn as a witness for 
the plaintiffs, testified that for six years preceding Decem¬ 
ber, 1931, he had been employed by plaintiffs, for the first 
two years as disbursing clerk, and the balance of the six 
years as cashier; that in March, 1929, one of his duties was 
to draw checks and to enter a record of checks drawn in 
a check register. 

That on March 27, 1929, he drew a check i:i settlement 
case No. 367,627, known as the Franklin transaction, in the 
amount of $1,576.84 to the order of Clarence 1^1. De Yeile, 
and that said check was number 28201; that sa:.d check was 
drawn on the National Bank of Washington, where plain¬ 
tiffs maintained their bank account; that said check was 
delivered by the witness to Edward S. Fitzgerald, one of 
the settlement clerks employed by plaintiffs. 

Edward S. Fitzgerald, called and sworn as al witness for 
the plaintiffs, testified that since prior to March, 1929, he 
had been in the employ of plaintiffs as a settlement clerk; 
that he settled case No. 367627, the so-called Franklin case. 
He testified there was a piece of property owned by a party 
named Franklin on which there were two trusts, one, a 
first trust, held by the National Permanent Building Asso¬ 
ciation, and one, a second trust, held by someone else; that 
the second trust was to secure a note which, he understood, 
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was held for collection by Clarence M. De Veile; that the 
Building Loan Association sent plaintiffs sufficient money 
with which to pay off the second trust note, and upon re¬ 
ceipt of the money he, Fitzgerald, got in touch with 
Bo Veile, who, it was reported, was holding the note 
for collection, and ascertained that the amount 

17 of the note with interest to March 27, 1929, was 
$1,576.84; that he, Fitzgerald, then had plaintiffs’ 

cashier, Nichols,' draw a check on the National Bank of 
Washington to De Veile’s order in the amount of $1,576.84; 
that said check was No. 28201, and dated March 27, 1929. 

That he, Fitzgerald, then delivered the check to George 
E. Emmons, another employee of plaintiffs, who also was 
a notary public, with instructions to see De Veile, get the 
second trust note, and deliver the check; that Emmons 
made two attempts to see De Veile and succeeded on the 
second attempt, but because he, De Veile, did not have the 
note, he, Emmons, did not deliver the check; that each time 
upon his, Emmons’, return to the office, he, Emmons, re¬ 
turned the check to him, Fitzgerald, and he, Fitzgerald, 
placed it in the settlement jacket and then put the settle¬ 
ment jacket in his, Fitzgerald’s, desk until closing time, 
when he placed the jacket with contents in plaintiffs’ safe 
in the office; that the owners of the property were calling 
him up from time to time trying to find out the status of 
the case; and all the while the witness was trying to get 
in touch with Mr. De Veile in an effort to find out when he 
would be ready to close out the transaction so the Title 
Company could pay the note. 

That after placing the jacket in the safe on the last day 
Emmons made his final attempt to get the note from and 
deliver the check to De Veile, which was sometime in the 
first week in April, 1929, he, Fitzgerald, never saw the 
check or jacket again; that he did not look for it again 
until about the week of September 11, 1929, and only then 
after Crandal Mackey, an attorney, had advised plaintiffs 
that he, Mackey, held the same note for collection that 
De Veile was supposed to hold, and that a check in pay¬ 
ment of same was to be delivered to him, Mackey; that on 
September 11, 1929, plaintiffs received, by mail, 

18 from Mackey the same note that Emmons had sought 
to get from De Veile; that upon receipt of the note 

from Mackey he, Fitzgerald, went to get the settlement 
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jacket and the check made payable to De Veile’s order, 
which he supposed was in the jacket, and he could not find 
either the jacket or check; that after an extensive search, 
he, Fitzgerald, reported to his superior officer^ his inability 
to find the jacket and check and asked themjwhat to do; 
that he was told to have a check drawn to Mackey’s order 
for the amount of the note, with accrued interest, amount¬ 
ing to $1,539.25, take up the said second trust note, and 
close the case, which he did. 

That since the witness discovered that the settlement 
jacket was missing he has, in an effort to fijnd the check 
that was originally drawn to the order of De Veile, looked 
everywhere he thought the jacket should be; made a thor¬ 
ough examination of the files; and had other employees 
make a search among their jackets to make sure that it was 
not misplaced; but neither the jacket nor the check could 
be found. 

George E. Emmons, called and sworn as a. witness for 
the plaintiffs, testified that he was employed by plaintiffs, 
and that a part of his duties was to pay off notes and en¬ 
cumbrances on property, and that he was so employed in 
the months of March and April, 1929; that during the latter 
part of March, 1929, as a part of the settlement of the case 
in the plaintiffs’ office known as the Franklin case, he, 
Emmons, made attempts to get from Clarence M. De Veile, 
who was supposed to hold for collection, a second trust 
note secured by the Franklin property, and to deliver to 
the said Clarence M. De Veile plaintiffs’ cheek No. 28201, 
drawn on the National Bank of Washington, to the order 
of the said De Veile in the sum of $1,576.84. 

That he made one, and possibly two, calls at the 
19 office of the said Clarence M. De Veile, and that the 
said De Veile not having the note in question, he, 
Emmons, finally returned the check to Fitsigerald; that 
De Veile never received the check made payable to his, 
De Veile’s, order, or ever had it in his hands. 

Clarence M. De Veile, called and sworn as a witness for 
the plaintiffs, testified that he resided at 1014 W Street, 
Northwest; that his occupation was that of a real estate 
broker; that in the performance of the duties of his busi¬ 
ness he had to do with notes, secured, signed by Helen C. 
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Franklin and Susie E. Franklin; that he had dealings with 
the Title Companies (plaintiffs) with respect to those notes; 
that he sold the house to the Franklins for a man by the 
name of Thomas A. Johnson and collected the payments on 
the notes for a while, nearly all the while; that in March the 
Title Companies called him up and said that Mr. Franklin 
was getting a loan to pay off the notes, and that he called 
him and told him he had the notes and figured up the 
amount. There was only one note. He did not remember 
what the balance due on the note was. He thought it was 
$1,400 or $1,500. He was not sure. After the Title Com¬ 
panies told him they were going to settle the note, he noti¬ 
fied Mr. Thomas A. Johnson, a friend of his who owned the 
note, that he had the note for collection. Mr. Johnson said 
“we will compare the interest before settlement and see 
if it is correct’’. Johnson then took the note, came by and 
got the note. Johnson took the note away from him, De 
Veile, and carried it up to his place to verify the figures. 
The Title Companies endeavored to pay the note to De 
Yeile. They notified him that they were going to pay it. 
They called him and told him that they were going to pay it. 
At that time he had the note in his possession. He said he 
thought Mr. Emmons came to him from the Title 
20 Companies one day and he told him that he did not 
have the note then. When Mr. Emmons got there 
he did not have the note. Mr. Emmons did not give him 
any check. He didn’t see any check. 

Q. “I will ask you if you received either in this trans¬ 
action or anjr other transaction with the Title Companies 
a check No. 28201 in the sum of $1,576.84 in this transac¬ 
tion?” A. “No, sir, I did not. I didn’t receive any check 
in this transaction, because I didn’t have the note then 
when they made the settlement. ’ ’ 

Q. “Did you authorize any one to endorse a check of 
that sum?” A. “No, sir. Never saw the check, I never 
saw any check. I told them that Mr. Johnson had the note 
and I told them where he lived, and that they should settle 
it with Mr. Johnson.” 

Alonzo P. Foster, called and sworn as a witness for the 
plaintiffs, testified that he was a bookkeeper employed by 
the plaintiffs, and that he was so employed during the year 
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1929; that at the request of counsel for the plaintiffs he 
had made a search of the records of the plaintiffs to deter¬ 
mine how many checks drawn in the amount of $1,576.84 had 
been issued by plaintiffs since they began business, and 
that he found that only one check in that amount had ever 
been issued by the plaintiffs, and that that check was No. 
28201; that it was in the amount of $1,576.84, was dated 
March 27,1929, and made payable to Clarence M. De Veile. 

Joseph P. Hagerty, called and sworn as a witness for the 
plaintiffs, testified that he was employed by plaintiffs dur¬ 
ing 1929, and that his duties were to enter all receipts of 
moneys deposited with the plaintiffs; that at the end of the 
month, when the banks with which plaintiffs did business 
rendered their statements, to receive the checks 
21 drawn by the plaintiffs and paid by the banks and 
check them against the plaintiffs’ register in which 
the drawn checks were entered of record by the clerk who 
drew the checks; that at the end of each month he would 
list in a book all the checks that had been theretofore drawn 
by plaintiffs and were still unpaid; that his entries in the 
book in which he kept his records for the months of March, 
April, May, June and July, 1929, show check No. 28201, 
in the amount of $1,576.84, as still unpaid; that at the end 
of the month of August, 1929, there was no entry in the rec¬ 
ord showing that check No. 28201, in the amount of 
$1,576.84, was still outstanding; that at the end of each 
month when cancelled checks were returned frpm the banks 
they would come into his, Hagerty’s, possession for check¬ 
ing against the issuing record and for entry in the paid and 
cancelled record; that at no time did checks before delivery 
to the payees named therein come into his possession; that 
he deposited in plaintiffs’ bank checks in the amounts re¬ 
ceived by plaintiffs to be applied in settlements; that he 
never had anything to do with the settlement of cases. 

That he did not recall receiving the statement from the 
bank enclosing the cancelled checks for the month of Au¬ 
gust, 1929. 

Q. “Do you know Joseph A. Crowley?” A. “Yes.” 

Q. “A friend of yours?” A. “Well, I know him. I have 
never tested his friendship.” 

3—5759a 
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Q. “Isn’t it a fact that when you applied for a bond to 
the American Surety Company, you used him as a reference, 
as one of your references?” A. “I don’t know, sir.” 

Q. “Isn’t that your signature” (showing a paper 

22 to the witness)? A. “Yes, sir.” 

Q. “That is an application for a bond, and you 
were required to give some friends or acquaintances as ref¬ 
erences?” A. “References.” 

Q. “And you gave Joseph H. Crowley?” A. “Yes, 
sir.” 

Joseph H. Crowley, called and sworn as a witness for 
the plaintiffs,, testified that he is a resident of Washington, 
and employed by the United States Navy Yard; that he is a 
depositor in the Washington Mechanics Savings Bank, 8th 
and G Streets, Southeast, Branch, and was a depositor 
there during the year 1929; that on August 16, 1929, he 
made a deposit of $1,650.00 in the Washington Mechanics 
Savings Bank, of which $1,576.84 was in the form of a 
check; that he did not know who the maker or the payee of 
the check was, or on what bank it was drawn; that he re¬ 
ceived the check and other money in a dice game in which 
there were several persons participating, and that he did 
not remember who gave him the check. 

That he knew the witness Joseph Hagerty. 

Crandall Mackey, called and sworn as a witness for the 
plaintiffs, testified that he is an attorney at law practicing 
in the District of Columbia, and that in September, 1929, 
he deposied with the Title Company for payment a second 
trust note executed by Helen and Susie Franklin, which 
note is the same note that had been in the hands of Clarence 
M. De Veile; that on or about September 25,1929, the Title 
Company gave him, Mackey, a check in the sum of $1,539.25 
in payment of said note, and that he, Mackey, endorsed the 
note and turned it over to his client, Thomas A. Johnson, 
who had sold the property to the Franklins. 

A. Scott Offutt, called and sworn as a witness for the 
plaintiffs, testified that he is an officer of the defend- 

23 ant bank, and that he had charge of the books show¬ 
ing the deposits made in the bank, in the 8th and G 

Street, Southeast, Branch of the bank, on August 16,1929; 
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that Joseph H. Crowley deposited $1,650.00 on August 16, 
1929; that Crowley’s deposit slip showed that one of the 
items making up the $1,650.00 was a check ii the amount 
of $1,576.84; that the record did not show on what bank 
said check was drawn or who the maker or payee was; that 
the defendant bank is not a member of the Clearing House 
of the District of Columbia, but clears checks drawn on 
other banks and deposited with it through the District 
National Bank of Washington. 

Ordinarily a check received by the defendant bank and 
deposited would be listed with a great many otjhers and sent 
as a deposit to the account of the defendant bank with the 
District National Bank. It would go to the District 
National Bank that day or the next day, depending entirely 
upon the time of day it was deposited. 

The witness was asked to and did produce records of de¬ 
posits made by the defendant bank in the District National 
Bank on August 16, 1929, and being interrogated concern¬ 
ing the said deposits testified that the deposits were sev¬ 
eral. There were either three or four, one totaling $591, 
one $8,336.66 and one $3,500, one $714.55 and one $8,077.72 
on August 16, 1929. The figures given were gross figures. 
The bank makes its deposits two or three times a day. If 
they are made up of Liberty Bonds, coupons ^r Gas Light 
coupons, they are deposited separately from (checks. The 
checks are not listed on the deposits of the defendant bank 
in the District National Bank, but are sent vfith one total 
on the entire deposit, the checks being totaled on adding 
machine tape attached to the deposit. 

Hillary L. Offutt, called and sworn as a witness for the 
plaintiffs, testified he is an officer of the District National 
Bank; that on August 16, 1929, the defendant bank 
24 made a deposit of $8,077.72 in the District National 
Bank to be sent by the latter to the Clearing House, 
and that one of the items of deposit was the sum of 
$1,823.00, which was made up of one check in the amount of 
$1,576.84 and several small checks; that all checks received 
from defendant are credited to defendant’s Recount; that 
the check for $1,576.84 went through the Clearing House 
for collection on August 17,1929. 

Rutherford J. Dooley, called and sworn as a witness for 
the plaintiffs, testified that he is the Assistant Cashier of 


20 


WASHINGTON MECHANICS SAVINGS BANK VS. 


the National Bank of Washington; that the National Bank 
of Washington is a depositary of the three plaintiff com¬ 
panies known as the District, Washington, and Lawyers 
Title Companies; that on August 17, 1929, the National 
Bank of Washington received, through the Clearing House, 
from the District National Bank, among other checks, a 
check in the amount of $1,576.84, and that said check for 
$1,576.84 was drawn by the plaintiffs on the National Bank 
of Washington, and was on the 17th day of August paid by 
them, National Bank of Washington, to the District 
National Bank, and charged against the account of the 
plaintiffs; that the auditor for plaintiffs came to the 
National Bank of Washington about a month or two fol¬ 
lowing the payment of the check by the National Bank of 
Washington, that is in September or October, 1929, and 
asked him, the witness, to look up the records to determine 
from whom the National Bank of Washington received the 
check for $1,576.84; and that he looked at the Clearing 
House records and learned that the check had been pre¬ 
sented through the Clearing House by the District National 
Bank on August 17, 1929, and at that time made a memo¬ 
randum to that effect and gave it to the auditor for the 
plaintiffs; that the auditor did not tell the witness why he 
wanted the records looked up, or that the name of the payee 
on the check in question had been forged. 

Allen R. Foster, called and sworn as a witness 
25 for the plaintiffs, testified that he was an employee 
of the National Bank of Washington in 1929, and 
that sometime in September or October, 1929, at the request 
of Mr. Dooley, he looked up the Clearing House record of 
the National Bank of Washington to determine whether a 
check drawn by plaintiffs on March 27, 1929, on the 
National Bank of Washington to the order of Clarence M. 
De Veile in the sum of $1,576.84 had come through the Dis¬ 
trict National Bank for payment, and that he found a Clear¬ 
ing House slip dated August 17, 1929, containing the item 
of the check for $1,576.84. 

James R. Yates, called and sworn as a witness for the 
plaintiffs, testified that he is resident manager of Wooden & 
Benson, Certified Public Accountants; that in the year 1929 
his company made monthly audits of the plaintiffs’ books; 
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that in the course of their work they always made up a 
statement, month by month, of outstanding checks, that is 
to say, checks that had been drawn by the plaintiffs but not 
paid by the drawee bank. The list of the checks so drawn 
was made from the records at the bank. The fitness then 
produced an original list showing the outstanding checks, 
that is to say, checks drawn before but not pai^ at the end 
of the month of July, 1929. The witness then testified that 
if any check appearing on the unpaid list for Jijily was paid 
in August, 1929, the accountants would go back! to the July 
list of unpaid checks and put the letter “C” against that 
check appearing on the July list, indicating that it had come 
in during the month of August. In making up the list of 
checks drawn the witness used records of the plaintiffs’ 
companies, but in determining what checks were paid, the 
“cancelled” or “paid” checks were used for checking the 
list. The employee of Wooden & Benson who checked the 
outstanding checks appearing on the July, 1929, statement 
was Mr. Jean C. Brawner. 

The witness participated in an investigation made 
26 in the fall of 1929 as to the surrounding circumstances 
of a check of the plaintiff companies for $1,576.84. 
He thinks it was sometime in the month of December, but 
it was in the fall of 1929 anyway, to the best of his recollec¬ 
tion. This investigation took him to the National Bank of 
Washington, where he had a conversation with Mr. Dooley. 
He does not think Mr. Dooley gave him a memorandum. If 
he remembers correctly, he got the information over the 
telephone, but he did get the information from Mr. Dooley 
concerning the check. 

Jean C. Brawner, called and sworn as a witness for the 
plaintiffs, testified that in 1929 he was employed as a junior 
accountant by Wooden & Benson; that among his duties was 
making a monthly audit of the books of plaintiffs; that he 
checked the plaintiffs’ records of checks drawn and then the 
checks paid by the drawee bank against those drawn by 
plaintiffs; that he checked the checks paid by the drawee 
bank in August, 1929, against the July, 1929, fjheck recon¬ 
cilement made up in August, 1929, by plaintiff^’ employee, 
and, also, against the check register itself; thai: in the July 
reconcilement there was an item of $1,576.84^ that about 



22 


WASHINGTON MECHANICS SAVINGS BANK VS. 


September 1, 1929, while checking the checks paid by the 
drawee bank against plaintiffs’ check register he saw and 
checked check No. 28201, drawn by plaintiffs on March 27, 
1929, on the National Bank of Washington to the order of 
Clarence M. De Veile, in the sum of $1,576.84; that he saw 
that it had been paid; and that he saw what purported to 
be the endorsement of the payee’s name on the back of 
said check. 

That was all the evidence offered by the plaintiffs, and, 
thereupon, defendant moved the Court for a directed ver¬ 
dict ; which motion was overruled by the Court. 

The respective parties, thereupon, by their counsel, stipu¬ 
lated the following additional facts: 

27 “It is stipulated that the first notice the bank had, 
that is, the defendant bank, the Washington Me¬ 
chanics Savings Bank, of the alleged forgery and wrongful 
extraction of the check was on December 15, 1929. 

“That formal demand was made upon the defendant be¬ 
fore the suit was filed. 

“That the deposit made by the witness Crowley in the 
defendant bank on August 16th, in the amount of $1,650.00, 
in which there was an item in the form of a check in the 
amount of $1,576.84 remained in the bank until September 
11th without any withdrawal from the same having been 
made. The first withdrawal was made on September 11th 
in the amount of $900.00. There were subsequent small 
withdrawals; and after the defendant bank had been in¬ 
formed by the plaintiffs that the item deposited on August 
16th by the witness Crowley was under question, all with¬ 
drawals were stopped, and there remained a balance to his 
credit with the defendant bank in the amount of $834.73.” 

John A. Stadtler, recalled as a witness for and on behalf 
of the defendant, and having previously been sworn, testi¬ 
fied as follows: 

That he was an officer of the plaintiffs, Title Companies; 
that he did not know Joseph H. Crowley, and that the said 
Crowley was not an employee or connected in any way 
with the Title Companies. That the said Crowley had 
never been an employee or connected in any way with the 
Title Companies. 
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Q. “Has the Title Company, the plaintiffs in this case, 
ever been reimbursed in connection with the loss of this 
check which you say was made payable to Mr. De Veile 
dated in March, 1929?” 

Mr. Morgan: “I object to that.” 

The Court: “What is the ground of the objection?” 

Mr. Morgan: “On this ground: that i|f they show 
28 that we have been reimbursed by any (if the banks 
or by any party connected with any cif the three 
banks, which your Honor well knows possibl^ somebody 
might have reimbursed us. I would like to step to the 
bench and explain it to your Honor.” 

(The following proceedings were had at the bench, out 
of hearing of the jury:) 

Mr. Morgan: “The Surety Company has paid the loss. 
That is the only one. I don’t think it is fair to let that in.” 

Mr. Mason: “The Company has paid it?” 

Mr. Morgan: “Yes.” 

Mr. Mason: “Then I insist. If the Court overrules it, 
I will take an exception, because we are contending here 
that negligence is an important factor in this case, and 
the question of proper parties.” 

Mr. Morgan: “Oh, no.” 

Mr. Mason: “I must insist upon it.” 

The Court: “What is the question?” 

Mr. Mason: “The company having been reimbursed by 
any one for this loss.” 

Mr. Morgan: “By the Surety Company.” 

The Court: “I think I will receive it. It caiji be brought 
out, of course, who did the reimbursing. If the Surety 
Company did, it is one thing. If the man wjio withdrew 
the check did it, that might be a different thii^g.” 

Mr. Mason: “The pleadings in this case Exonerate us 
of any wrong-doing. ” 

The Court: “I suppose you will go to the insured?” 

Mr. Morgan: “I am subrogated to their ri^ht. That is 
all.” 

The Court: “It is like any other insurance company?” 

Mr. Morgan: “You don’t have to bring suit in their 
name. You can bring it in the name of the pkrty entitled 
to it.” 
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29 The Court: “I will let the question go in, and give 
you an exception.’’ 

Mr. Morgan: “Counsel for plaintiffs except.” 

(Whereupon proceedings at the bench were concluded.) 

Mr. Littleton: “Read the question.” 

(The reporter read the pending question, as follows:) 

Q. “Has the Title Company, the plaintiffs in this case, 
ever been reimbursed in connection with the loss of this 
check which you say was made payable to Mr. De Veile, 
dated in March, 1929?” A. “It has been.” 

Cross-examination: 

Q. “By whom has it been reimbursed?” A. “By the 
American Surety Company.’’ 

Q. 4 4 Give me the circumstances why the American Surety 
Company paid this check.” A. 44 The circumstances?” 

Q. 44 Yes.” A. “Well, when the check was lost, and we 
felt we had a loss of that much money, we took it up with 
the Surety Company; and after a day or two we were 
called on. The matter was discussed with us. I don’t know 
whether they had any doubt in their mind whether they were 
responsible or not. But they wanted to retain our good 
will and said they would send a check over regardless of 
what the circumstances were.” 

Q. 44 On whose bond did they pay it?” A. 44 Whose 
bond?” 

Q. 44 On whose bond did they pay this money?” A. “I 
imagine they paid it on Mr. Hagerty’s bond.” 

Q. 44 Mr. Hagerty is not with your company any more?” 
A. 44 No, sir.” 

Q. 44 He has not been for some time?” A. “Not 

30 for some time.” 

Q. 4 4 Then what did you do with your right to re¬ 
cover from the defendant bank?” A. 44 Our right?” 

Q. 44 Yes.” A. 44 We signed it to the bonding company.” 

Q. “Have you any agreement that whatever sum you 
recover from the bank will go back to the bonding com¬ 
pany?” A. 44 Back to the bonding company.” 

Mr. Littleton: “I object.” 

Mr. Morgan: 44 You went into this.” 
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The Court: “Objection overruled.” 

Mr. Mason: “It is the form that it is being used. He can 


not give testimony and then ask the witness to confirm his 


testimony . 9 9 
The Court: “ 
Mr. Morgan: 


The question is a little objectionable. 
“All right.” 




By Mr. Morgan: 

Q. “Now, then, what arrangement was there with the 
bonding company?” A. “Well, they came over to see us 
again and said they were sending over the check; and 1 am 
not clear on this, but I think we signed some statement to 

the effect that if this money was re-recovered-” 

. 

Mr. Littleton: “I think the statement would be the better 
evidence. ’ ’ 

A. (continued), “we would reimburse the money to the 
bonding company. We only wanted the money once.” 

'Mr. Littleton: “I want a ruling on my motion to strike. 
I move to strike out that statement because it refers to a 
written document, and the written document would be the 

best evidence.” 

31 The Court: “Yes. I think so. Objection Sustained.” 

Mr. Morgan: “I will get it.” 

By Mr. Morgan: 

Q. “Merely to refresh your recollection I hand you here 
what purports to be a copy of a letter signed Ipy you, and 
ask you if the original of that letter is the paper to which 
you refer” (handing a paper to the witness). “I think 
maybe I have that.” 

Q. “I will ask you first if that is the paper t^ which you 
refer.” A. “I think it. is. We signed a pape](* similar to 
this.” 

Mr. Morgan: “If your Honor please, I want to show by 
this that this is merely an arrangement as to Appointment 
of counsel and matters of that kind. It is not an assignment 
by the witness” (handing paper to the Court). 

Mr. Littleton: “What is the object of that?” 

Mr. Morgan: “The object is to show all the arrangements 
between the Title Company and the American Surety Com- 

4—5759 a 
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pany with respect to this. When reference was made to a 
written paper, that is not a written assignment . 9 9 

Mr. Mason: “I don’t know that the question of how or 
whether or not or the conditions surrounding the employ¬ 
ment of counsel- 99 

Mr. Morgan: “That is exactly my point. The witness 
said he did. You said that there was a paper signed. Now, 
the paper shows that it is not an assignment, so we are not 
interested in that paper.” 

The Court: “The technique of the situation is this: He 
was asked about the arrangement made with the bonding 
company, and he went on to tell that they signed some paper 
to the effect of so and so. Now Mr. Littleton has ob- 
32 jected on the ground that the original should be pro¬ 
duced. 9 9 

Mr. Littleton: “That is correct.” 

The Court: “And I sustained that objection. Now, here 
is something produced and the witness is asked if this is 
a copy of the paper that he had reference to that he 
signed. That is the situation.” 

Mr. Morgan: “And he says it is.” 

By the Court: 

Q. “Did you say it was?” A. “Yes, I said I think it is.” 

The Court: “That is where we are.” 

Mr. Morgan: “Now, then, I say that the witness is 
indefinite. He was incorrect that it was a written assign¬ 
ment. If it is not a written assignment, then I have a 
right to proceed with my oral examination.” 

The Court: “Surely.” 

By the Court: 

Q. “Was this the only paper that you signed for the 
bonding company?” A. “Your Honor, I think it is; but 
it was quite a, few years ago, and that letter there-” 

Q. “That is your best recollection?” A. “Yes.” 

Mr. Littleton: “Do you want to offer that in evidence?” 

Mr. Morgan: “No, I am not offering it in evidence.” 

Mr. Littleton: “If you want to offer it-” 

Mr. Morgan: “I have no objection. If you want to offer 
it in evidence, I have no objection.” 
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• t . . ^ , , 

Mr. Littleton: ‘‘Does your objection-” 

Mr. Morgan: “I say, I have no objection.” 

The Court: “He is not offering it in evidence.” 

Mr. Littleton: “Then I object to his testifying to 
33 the contents of it.” 

The Court: “I won’t let him testify to the con¬ 
tents of it without putting it in evidence. But, as I under¬ 
stand it, he asked him to testify to something which was 
not in that paper.” 

Mr. Morgan: “Exactly.” 

“If your Honor please, it is always unfair—and I don’t 
mean any implication of undue unfairness on the part of 
my brothers. Sometimes, in their zeal they peek to put 
counsel in a situation. But I am going to introduce it so 
that the jury will not think that there is anything hurtful 
to us in it. They might get the wrong impression. So I 
am going to offer it in evidence.” 

Mr. Mason: “No objection.” 

(Mr. Morgan read to the jury the letter referred to, 
which is as follows:) 

“Washington, D. C., February 13th, 1930. 

American Surety Company, 

Southern Building, 

Washington, D. C. 

Att. Mr. Maynes. 

Gentlemen : 

Please accept this as your authority to employ for us 
such counsel as you may select to represent us in the matter 
of the claim for refund from the National Bark of Wash¬ 
ington, represented by the payment of the check issued by 
these Companies to the order of Clarence M. DeVeile of 
$1,576.84, said check having been paid by the National Bank 
of Washington, and from such evidence as we have in hand, 
indorsement of said DeVeile was apparently forged. 

It is, of course, understood that you will pay in full all 
fees due the attorneys in this matter. 

Yours very truly, 

(Sgd.) J. H. STADTLER, 

JHS/meb. Asst Sec’b-Treas” 
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34 This was all the evidence offered by the defend¬ 
ant, and, thereupon, plaintiffs recalled A. Scott 

Offutt, an officer of the defendant bank, as a witness for 
plaintiffs in rebuttal, who testified that defendant bank 
persuaded Joseph H. Crowley, who deposited a check for 
$1,576.84 on August 16, 1929, not to withdraw his balance, 
amounting to $834.73, to his credit in his account with de¬ 
fendant bank. 

Whereupon plaintiffs and defendant rested, and defend¬ 
ant moved for a directed verdict, which motion was over¬ 
ruled by the Court. 

All the evidence being concluded and motion on behalf 
of defendant for a directed verdict being overruled, prayers 
were presented by the respective parties and considered by 
the Court as follows: 

Plaintiffs’ Prayer No. 1, appearing infra in the Court’s 
charge to the jury, was granted, and to the granting of 
same defendant excepted. 

Plaintiffs’ Prayer No. 2, appearing infra in the Court’s 
charge to the jury, was granted, and to the granting de¬ 
fendant excepted. 

Plaintiffs’ Prayer No. 3, appearing infra in the Court’s 
charge to the jury, was granted, and to the granting the 
defendant excepted. 

Defendant’s Prayers Nos. 1, 2, 3, 4 and 5 were each 
denied, and to the denial of 1, 2, 3 and 4 of same defendant 
excepted, said prayers offered, denied, and denials ex¬ 
cepted to, being as follows: 

“No. 1. You are instructed, as a matter of law, that a 
check is merely an order on a bank to pay money of the 
drawer deposited in the drawee bank to a person named 
in the order; and until such order or check is delivered 
to the payee, it has no real or intrinsic value as property; 
and until delivered to the payee named therein, it is 

35 not a negotiable instrument.” 

“No. 2. You are also instructed, as a matter of law, 
that the theft of an undelivered check, complete on its face, 
does not initiate its status as a negotiable instrument; like 
a forged check, it has no real or tangible existence as an 
order of the maker. Hence, the forging by a thief of the 
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endorsement of the payee named in an undelivered check is 
wholly immaterial and irrelevant. ’ ’ 

“If you find from the evidence that the check described 
in the declaration was not delivered by the maker to the 
payee named therein, and that it was stolen from the pos¬ 
session of the maker, and the payee’s endorsement forged 
thereon by a thief, then your verdict should be in favor of 
the defendant.” 

“No. 3. You are also instructed, as a matter of law, that 
where one or two persons must suffer a loss, he, who by his 
negligent conduct made it possible for the loss to occur, 
must bear it. Now, if you find from the evidence in this 
case, that after the check described in the declaration was 
drawn, the plaintiffs neglected to exercise proper care and 
due diligence in reference to its safe keeping or cancella¬ 
tion, after delivery to payee named was refused; and that 
such negligent conduct of plaintiffs made it possible for 
the check to be stolen, it, the plaintiff, must bear the loss 
resulting from the theft and the forging of the endorsement 
of the payee named in the check. ’ ’ 

“No. 4. You are further instructed that, if you find 
from the evidence that after the check was drawn payable 
to Clarence M. De Veile and when delivery was attempted 
it was found that De Veile was not intended to be the payee 
thereof and after the check was returned to plaintiffs, by 
the Notary Public in whose possession it was placed for 
delivery, the plaintiffs continued to hold said check in their 
possession, it then became a check payable tq bearer, and 
title thereto would pass by delivery even by a thief, 
36 and a purported endorsement of the payee’s name 
would be immaterial to pass title to same. If, under 
such circumstance, defendant became the owner of this 
check, it would not be liable to plaintiffs for conversion.” 

Thereupon the Court charged the jury as follows: 

' “Ladies and gentlemen of the jury, the plaintiff sues 
the defendant here and alleges that it drew a check in favor 
of one De Veile, and for reasons which you have heard that 
check was never delivered to De Veile, and was put in the 
files of the company. Thereafter it found its; way out of 
those files, the endorsement of the payee was forged, and 
it was cashed by the defendant bank, or, rather, charged to 
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the account of one of its depositors, and in the usual course 
of the business of the bank was collected; and eventually the 
amount of it was paid by the plaintiff. 

‘‘Now, the burden of proving all the essential facts and 
of making out a cause of action is on the plaintiffs. The 
defendant does not have to prove anything at all. The 
burden of proof is on the plaintiff to prove by what the 
law calls a fair preponderance of the evidence all the es¬ 
sential facts necessary to make out a cause of action; and I 
feel that I should charge you as a matter of law that if you 
believe, that is, if the plaintiff has established by a fair 
preponderance of the evidence these facts, if you believe 
that the plaintiffs made their check payable to the order of 
C. M. De Veile in the sum of $1,576.84, but that said check 
was not delivered to De Veile nor to any one on his behalf, 
but was retained in the files of the plaintiffs, and that there¬ 
after, on or about August 16, 1929, such check was without 
the consent and knowledge or authority of the plaintiffs, 
recovered from the files of the plaintiffs by some person or 
persons, and the name of De Veile was forged thereon, and 
that said check thereafter came into the possession of 
37 a depositor of the defendant bank, and that such de¬ 
positor delivered such check to the defendant bank, 
which in turn directly or indirectly through the District 
National Bank collected the amount of such check or re¬ 
ceived the proceeds thereof to its credit from the bank on 
which it was drawn, and that the amount so collected had 
not been paid to the plaintiffs, then the plaintiffs are en¬ 
titled to recover; and the right of the plaintiffs to so re¬ 
cover is not effected by the fact that the check is lost or 
destroyed and cannot be produced. 

“I might say at this point that the mere fact that the 
check is not produced does not prevent a recovery. It is 
one of the circumstances which you may take into con¬ 
sideration in weighing the testimony. But I must charge 
you that if you believe those facts to be true, then your 
verdict must be for the plaintiff. 

“Now, you are the sole judges of the facts, of the credi¬ 
bility of the witnesses, the weight to be attached to their 
testimony. The credibility of the witnesses means whether 
their testimony is believable or not; the weight to be at¬ 
tached to it; how much importance to give it in the entire 
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mass of evidence that you have. You should nj>t reject any 
testimony in an arbitrary way. You are to take it all and 
attempt to give it such weight and such credibility as seems 
just to you. 

“In considering the credibility of witnesses ^ou can take 
into consideration, of course, their appearance in the stand, 
whether they impressed you as being truthful njen that were 
trying to give you the best they could, just as in every-day 
life you see a man and he impresses you as being truthful, 
and you see another man and he impresses you as being an 
untruthful man. The same with witnesses—whether the 
witness impresses you as being truthful or nqt is for you 
to determine. And the same with the weight to be given; 

how much importance is to be attached to them; how 
38 much importance is to be attached to it. 

“You should avoid attaching too much importance 
to trivial things. There is a serious question ihere, and it 
should not be decided upon any mere, one mere small cir¬ 
cumstance. 

“You have a right also to take into consideration the 
interest that any witness may have in the controversy. 
That is a subject, I think, that you should consider. 

“I don’t know whether in this case it is necessary to say 
it, but I usually do so—that while you should t}e very care¬ 
ful not to reject the testimony of any witness, or to reject 
any fact which seems to be proper, if you believe that any 
witness has deliberately and wilfully given false testi¬ 
mony, you have the right to reject his testimony. 

“Now, the plaintiff asked me to charge, whi<th I do, that 
the plaintiffs were under no obligation to notifjf the defend¬ 
ant bank of the fact that the check for $1,576.fi 4 was taken 
from its possession without its knowledge or approval or 
consent and the name of C. M. De Veile, the payee thereof, 
forged thereon. The right of the plaintiffs ti> recover is 
not affected by any delay on the part of the plaintiffs in so 
notifying the defendant bank. 

“The good faith of the defendant bank is hot involved 
in this suit. In order for them to recover it is not neces¬ 
sary for the plaintiffs to show that the defendant bank did 
not act in good faith in accepting the check involved in this 
suit from its depositor, Joseph H. Crowley. And that no 
negligence can be imputed to the plaintiffs by reason of the 
fact that the plaintiffs retained the check to C. M. De Veile 
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in their files after the return of the check to the plaintiff by 
the witness Emmons. 

“I also charge you that the fact that the plaintiff has 
been reimbursed by a bonding company which bonded the 
employee Hagerty and has made some agreement with the 
bonding company about bringing this suit does not prevent 
the plaintiff from recovering. It might if it chooses, 

39 sue in its own name; and what it may do with the 
amount recovered does not concern us here at all. 

“I think that is about all that it is necessary for me to 
say. You have heard the testimony. If you find those 
facts which I narrated, if you find that they are true, that 
the plaintiff has established them by a fair preponderance 
of the evidence, then your verdict must be in favor of the 
plaintiff. If on the contrary you are unable to find those 
facts, then your verdict must be for the defendant. 

“ Now, take the case. Take it and weigh the testimony 
carefully, and reach a conclusion at your earliest con¬ 
venience.’ y 

Mr. Morgan: 44 On the question of interest also. The 
declaration claims interest. I think the jury ought to be 
told about that.” 

The Court: “Yes. If you find in favor of the plaintiff, 
you should find a verdict for $1,576.84 with interest from 
the 17th day of August, 1929.” 

Thereupon the jury retired to consider their verdict. 

The foregoing is the substance of all the testimony ap¬ 
pearing upon the exceptions herein reserved by defendant 
and explaining the question of law involved for considera¬ 
tion on appeal. 

And, thereupon, and as all of said exceptions were duly 
noted and allowed, as aforesaid, and duly entered upon the 
minutes of the Court before the jury retired to consider its 
verdict, and because the matters and things herein set 
forth are not matters of record, in order to make the same 
a part of the record herein, which is hereby ordered, so that 
the defendant, by its attorneys, moves the Court to sign and 
seal this, its bill of exceptions, to have the same force and 
effect as if each and every one of said exceptions had been 
separately signed and sealed, which motion is 

40 granted by the Court; and thereupon the defendant 
tenders this, its bill of exceptions, and requests the 
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Court to sign and seal the same and make saihe a part of 
the record herein for the purpose aforesaid, which is ac¬ 
cordingly done, now for then, this 17th day of June, 1932. 

ALFRED A. WHfEAT, 

Chief Justice . 

Approved. 

GUY MASON, 

Attorney for Plaintiffs. 

ROBERT A. LITTLETON, 

DOUGLAS, OBEAR & DOUGLAS, 

By JO. V. MORGAN, 

Attorneys for Defendant. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5759. Washington Mechanics Savings Bank, a 
corporation, appellant, vs. The District Title Insurance 
Company et al. Court of Appeals, District Of Columbia. 
Filed Aug. 2,1932. Henry W. Hodges, Clerk. 
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APRIL TERM, 1932. 


No. 5759 


WASHINGTON MECHANICS SAVINGS BA 


NK, 


Appellant, 


v. 



THE DISTRICT TITLE INSURANCE COMPANY, 
THE LAWYERS TITLE INSURANCE (COM¬ 
PANY, THE WASHINGTON TITLE INSUR¬ 
ANCE COMPANY, All Corporations, Appellees. 


STATEMENT, SPECIFICATION OF ERRORS, 
BRIEF, AND ARGUMENT FOR APPELLANT. 


How Case Comes to This Court. 

The case comes to this Court by appeal and assign¬ 
ment of errors from a judgment entered by the 

lv 
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Supreme Court of the District of Columbia on the ver¬ 
dict of a jury (R., pp. 9 and 10). 

Nature of Case. 

Appellees sue for damage in an action of trover 
(trespass on the case) for the alleged conversion of a 
check in the amount of $1,576.84, drawn on the Na¬ 
tional Bank of Washington; payable to Clarence M. 
DeVeile; surreptitiously taken from the possession of 
appellees before delivery; the name of the payee 
forged thereon, and without knowledge of such forgery 
was received as a deposit by appellant from one of its 
regular depositors and when presented, duly paid by 
drawee bank and charged to the account of appellees. 

The proof shows that the action is being maintained 
by, and prosecuted for the benefit of American Surety 
Company, in the name of appellees. There is no sub¬ 
rogation, nor is there any proof of assignment of said 
cause of action. 


Questions Presented. 

1. The check of March 27,1929, when charged 
to appellees’ account by drawee bank, was a 
void instrument; and no funds of appellees on 
deposit with drawee bank could lawfully be 
used for the payment of same. 

2. Have appellees established a cause of ac¬ 
tion against appellant? 

3. Does the right of subrogation exist in the 
cause of action set up in the declaration? 
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Statement of Facts. 

On March 27,1929, appellees were, in their or dinary 
course of business, closing a loan for persons named 
Franklin. The note to be paid was for the ambunt of 
$1,576.84 and was owned by one Thomas A. Johnson 
(R., pp. 13 to 16). Clarence M. DeVeile, a realtor, was 
the agent of Johnson and had the note in his possession 
for payment. Appellees called DeVeile on the tele¬ 
phone and informed him that the makers of the note 
were ready to pay the same and had deposited with 
appellees funds for that purpose (R., p. 14). DeVeile 
notified appellees that the note was in his possession 
as agent for Johnson. DeVeile notified Johnson that 
the note was to be paid; whereupon Johnson took the 
note out of DeVeile’s possession, ostensibly f^r the 
purpose of checking the computation of interest, and 
never returned the same to DeVeile (R., pp. 15 and 
16). Appellees, believing that DeVeile still held the 
Johnson note for collection, on March 27, 1929 ^ssued 
their check to DeVeile for the amount of $1,576.$4 and 
placed same in the hands of George E. Emmons, a 
notary public, for delivery to DeVeile on the receipt of 
the note. Emmons took the check of appellees and, in 
person, called at the office of DeVeile for the purpose 
of delivering the same and receiving the Johnsoit note. 
When Emmons called upon DeVeile for the purpose of 
delivering said check and receiving the note, he was 
informed by DeVeile that the note was no longer in 
his possession for collection, and that he had returned 
the note to Johnson. Emmons did not deliver the 
check to DeVeile and DeVeile told Emmons Where 
Johnson lived (R., pp. 15 and 16). After Emmons was 
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unable to get the Johnson note from DeVeile, he re¬ 
turned the check for $1,576.84 to Edward S. Fitz¬ 
gerald, an employee of appellees acting in the capacity 
of settlement clerk (R., pp. 13 and 15). After the 
check was returned to Fitzgerald by Emmons, it was 
placed in what is called the settlement jacket and the 
settlement jacket was put in Fitzgerald’s desk where 
it was kept until closing time, when the jacket, with its 
contents, was placed in appellees’ safe in their office 
(R., p. 14). That after Fitzgerald received the check 
from Emmons during about the first week of April, 
1929, and put it in the settlement jacket, he never saw 
the check or jacket again; that he did not look for it 
again until about the week of September 11, 1929, and 
only then after Crandal Mackey, an attorney, had ad¬ 
vised appellees that Mackey held the Johnson note for 
collection, and that check in payment of same should be 
delivered to Mackey (R., p. 14). On September 11, 
1929, appellees received from Crandal Mackey the 
same note that Emmons had sought to get from 
DeVeile. That upon receipt of the note from Mackey, 
Fitzgerald went to get the settlement jacket and the 
check made payable to DeVeile’s order, which he sup¬ 
posed was in the jacket. That after extensive search, 
Fitzgerald reported to the superior officer of appellees 
his inability to find the jacket and check made payable 
to DeVeile and was told to draw a new check to the 
order of Crandal Mackey for the amount of the note, 
with accrued interest, amounting in the aggregate to 
$1,539.25, take up said second trust note and close the 
case (R., pp. 14 and 15). 

Joseph P. Hagerty testified that he was employed 
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by appellees during 1929, and that his duties were to 
enter in a register all receipts and monies deposited 
with the appellees. That at the end of the month when 
the banks with which appellees did business re 4 dered 
their statements, it was Hagerty’s duty to receive the 
checks drawn by appellees and paid by the banks and 
check them against appellees’ register in which the 
drawn checks were entered or recorded by the clerk 
who drew the checks. That at the end of each 4*onth 
when cancelled checks were returned from the banks, 
they would come into Hagerty’s possession for check¬ 
ing against the issuing record and for entry jn the 
paid and cancelled check record. That at no tinfie did 
checks, before delivery to the payees named therein, 
come into his possession. That he deposited in appel¬ 
lees ’ bank checks in the amounts received by appellees 
to be applied on settlements. That he never hacji any¬ 
thing to do with the settlement of cases (R., 4 . 17). 
This witness also testified that when he applied for 
a bond from the American Surety Company, h4 used 
as one of his references the name of Joseph H. Crow¬ 
ley. The witness testified that he knew Joseph H. 
Crowley, but that he had never tested his friend¬ 
ship (R., pp. 18 and 19). 

On August 16, 1929, Joseph H. Crowley made a 
deposit of $1,650 in the Washington Mechanics Sav¬ 
ings Bank, appellant, of which item of deposit $1,576.84 
was in the form of a check. The said Crowley was an 
employee of the United States Navy Yard and he was 
and had been for a long time a depositor in the Wash¬ 
ington Mechanics Savings Bank. That he did not 
know the maker or the payee of the check for $1,576.84, 
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or on what bank it was drawn, and that he received the 
check and other money in a dice game in which there 
were several persons participating, and that he did not 
remember who gave him the check. Crowley testified 
that he knew Joseph P. Hagerty, an employee of ap¬ 
pellees (R., p. 18). 

The said check of $1,576.84 was credited by appel¬ 
lant to the account of Joseph H. Crowley, and, in turn, 
deposited by it, on August 16, 1929, in the District 
National Bank of Washington, and the District Na¬ 
tional Bank of Washington, in turn, indorsed the check 
and sent the same through the Clearing House of 
Washington for collection from the drawee bank. 
When said check was presented to the drawee bank, 
National Bank of Washington, it was duly paid and 
charged to the account of appellees on August 17,1929. 
No reversal of the charge of said check to appellees’ 
account has been made, no objection to the payment of 
same by the drawee bank has been protested by ap¬ 
pellees, and the drawee bank has never been required 
to reimburse appellees or anyone on account of the 
payment of said check of $1,576.84 (R., pp. 19 and 
22 ). 

Said check of $1,576.84 was never delivered by the 
appellees to the payee named therein and it was never 
indorsed by Clarence M. DeVeile, said payee (R., p. 
16). 

After said check of $1,576.84 was paid by the drawee 
bank and charged to the account of appellees, it was 
returned to appellees as a cancelled check, and it bore 
an indorsement purporting to be that of Clarence M. 
DeVeile, the payee named therein. 
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Joseph H. Crowley was not an employee of appellees 
or connected with them in any way (R., p. 22). The 
appellees have been reimbursed by the Surety Com¬ 
pany for the loss they sustained by reason of said 
check of $1,576.84 being charged to their account by 
the National Bank of Washington. Such reimburse¬ 
ment was voluntarily made to appellees by the Amer¬ 
ican Surety Company, the bondsman of Joseph P. 
Hagerty (R., pp. 23 and 24). 

On February 13, 1930, appellees directed tp the 
American Surety Company the following letter: 

“American Surety Company, 

Southern Building, 

Washington, D. C. 

Gentlemen : 

Att. Mr. Maynes. 

“Please accept this as your authority to 
employ for us such counsel as you may select to 
represent us in the matter of the claim for 
refund from the National Bank of Washington , 
represented by the payment of the check issued 
by these companies to the order of Clarence M. 
DeVeile of $1,576.84, said check having been 
paid by the National Ba/rik of Washington , and 
from such evidence as we have in hand, indorse¬ 
ment of said DeVeile was apparently forced. 

“It is, of course, understood that you will 
pay in full all fees due the attorneys in this 
matter. 

Yours very truly, 

(Signed) J. H. STADTLER, 

Asst . Sec’y-Trqas. 

JHS/meb.” 
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No suit, in accordance with the instructions con¬ 
tained in aforesaid letter, was ever filed against said 
National Bank of Washington. 

Law Involved. 

Common law (stated in 38 Cyc., p. 2005, Section A) 
as follows: 

4 4 Conversion is an unauthorized assumption 
and exercise of the right of ownership over 
goods or personal chattels belonging to another, 
to the alteration of their condition or the ex¬ 
clusion of an owner’s right.” 

Negotiable Instruments Law for the District of 
Columbia (Title 22, Section 8, page 303, Code of the 
District of Columbia, Chapter I, Section I, et seq.). 

Section 2 provides: 

4 4 An instrument to be negotiable must con¬ 
form to the following requirements— 

44 First: It must be in writing and signed by 
the maker or drawer. 

44 Second: It must contain an unconditional 
promise or order to pay a certain sum in money. 

44 Third: It must be payable on demand or at 
a fixed or determinable future time. 

44 Fourth: It must be payable to order or to 
bearer; and 

44 Fifth: Where the instrument is addressed 
to a drawee he must be named, or otherwise 
indicated, therein with reasonable certainty.” 
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Section 16 provides: 

“ Where an incomplete instrument hips not 
been delivered, it will not, if completed and 
negotiated without authority, be a valid con¬ 
tract in the hands of any holder as against any 
person whose signature was placed thereon 
before delivery.’’ 

Section 17 provides: 

“ Every contract on a negotiable instrument 
is incomplete and revocable until delivery of the 
instrument for the purpose of giving effect 
thereto.” 

Section 24 provides: 

“Where a signature is forged or made with¬ 
out the authority of the person whose signature 
it purports to be, it is wholly inoperative, and 
no right to retain the instrument, or to give 
a discharge therefor, or to enforce payment 
thereof against any party thereto can be 
acquired through or under such signature, 
unless the party against whom it is sought to 
enforce such right is precluded from setting up 
the forgery or want of authority.” 

Section D, paragraph 3, 38 Cyc., p. 2014, states the 
law to be: 

“2Vo recovery can be had for the conversion 
of an instrument which is void in the hands of 
the holder.” 

Section 41, Code of the District of Columbia, supra, 
provides: 

“An instrument is negotiated when it is 
transferred from one person to another in such 

2v 
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manner as to constitute the transferee the 
holder thereof. If payable to bearer, it is nego¬ 
tiated by delivery; if payable to order, it is 
negotiated by the endorsement of the holder, 
completed by delivery.” 

Section 181, Code of the District of Columbia, supra, 
provides: 

“A negotiable instrument is discharged— 

“First: By payment in due course by or on 
behalf of the principal debtor. 

‘ 4 Fifth: When the principal debtor becomes 
the holder of the instrument at or after matur¬ 
ity in his own right. ’ ’ 

Section 182, Code of the District of Columbia, supra, 
provides: 

“A person secondarily liable on the instru¬ 
ment is discharged— 

“First: By any act which discharges the 
instrument.’’ 

Section 191, Code of the District of Columbia, supra, 
provides: 

/ 

“A bill of exchange (check) is an uncondi¬ 
tional order in writing addressed by one person 
to another, signed by the person giving it, 
requiring the person to whom it is addressed 
to pay on demand, or at a fixed or determinable 
future time, a sum certain in money to order or 
bearer.” 
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Section 192, Code of the District of Columbia, 
provides: 


supra , 


an as- 


“ A bill of itself does not operate as 
signment of the funds in the hands bf the 
drawee available for the payment therebf, and 
the drawee is not liable on the bill unless and 
until he accepts same 

Specification of Errors. 

The trial court erred: 

1. In denying defendant’s motion for a directed 
verdict in favor of the defendant at the conclusion of 
the testimony on behalf of plaintiff. 

2. In denying defendant’s motion for a directed ver¬ 
dict in favor of defendant at the conclusion of hll the 
testimony. 

3. In granting plaintiff’s Prayer No. 1. 

4. In granting plaintiff’s Prayer No. 2. 

5. In granting plaintiff’s Prayer No. 3. 

6. In refusing defendant’s Prayer No. 1. 


7. In refusing defendant’s Prayer No. 2. 

8. In refusing defendant’s Prayer No. 3. 

9. In refusing defendant’s Prayer No. 4. 


10. In overruling plaintiff’s motion for new trial. 

11. In overruling plaintiff’s motion in arrest of 
judgment. 
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12. In charging the jury that, as a matter of law: 

i “The fact that the plaintiff has been re¬ 
imbursed by a bonding company which bonded 
the employee Hagerty and has made some 
agreement with the bonding company about 
bringing this suit does not prevent the plaintiff 
from recovering. It might, if it chooses, sue in 
its own name; and what it may do with the 
amount recovered does not concern us here at 
all.” 

13. In other respects apparent of record (see R., 
pp. 10 and 28-9). 


Argument. 

The declaration is in three counts. The first and 
second counts allege appellant converted to its own use 
a check of appellees which had been surreptitiously 
taken from their possession before delivery, and on 
which the name of the payee was forged as an indorse¬ 
ment. The third count merely added that appellant, 
after converting the alleged check to its own use, paid 
the proceeds to Joseph H. Crowley. 

The record establishes the fact that appellees drew 
the check in question on March 27, 1929, but never 
delivered it to the payee named therein as he, the 
payee, was not the person for whom the proceeds of the 
check were intended; but instead, a few days later filed 
the check away with other papers in the case, and did 
not give it further thought until six months later. 

By ingenuous pleading appellees attempted to pro¬ 
tect themselves from their own negligence. 
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The check in question when taken from 
files had only a nominal value—the value of 
on which it was written—as it could only obtain la value 
of $1,576.84 by delivery to the payee named therein, 
when it became a negotiable instrument. Only upon 
delivery does a check, otherwise regular, becomp nego¬ 
tiable. Young v. Clarendon Township, 132 U. S. 340. 

Appellees’ suit against appellant, therefore, is 
predicated upon appellant’s supposed negligence in 
not ascertaining the theft and the forgery of DeVeile’s 
indorsement on the check of March 27, 1929, before it 
in turn indorsed the same for collection through the 
Clearing House from drawee bank. However, appel¬ 
lees ’ declaration negatives any negligence on tljie part 
of appellant in that particular. Therefore, tlie only 
cause of action appellees have is against the drawee 
bank, National Bank of Washington, who piid the 
forged check and charged it to the account of appellees. 

The rule of law is that a drawee bank may only pay 
out its depositor’s money on his order and it is the 
duty of the drawee bank to see that the signature of 
the payee is genuine. This rule of law applies ^s well 
to payments made by a banker through a c'.earing 
house as to payments made over the counter. The 
duty is the same and the performance of it is as impor¬ 
tant in one case as in the other. If the methods of a 
clearing house are a convenience to bankers in the 
transaction of their business, and the bank on which 
a check is drawn chooses to pay on a guaranty of the 
indorsement of the payee’s name by another respon¬ 
sible bank, this does not affect the duty of a jpaying 


appellees’ 
the paper 
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bank to its depositor. It simply indicates a willing¬ 
ness of the drawee bank to disregard and neglect the 
duty, upon the guaranty of a responsible party, that 
the duty has already been performed for it by a pre¬ 
ceding party from whom the check has been received 
(see Jordan Marsh Co. v. National Shawmut Bank , 22 
L. R. A. (N. S.) 250). 

The appellees have no cause of action against appel¬ 
lant as subsequent indorser on said void and forged 
check. 

Appellees fail to show a cause of action by National 
Bank of Washington against appellant to which they 
might be subrogated, if that were possible. There is 
no privity between appellant and appellees. 

The cause of action sued on herein is supposed to 
have been assigned by appellees to American Surety 
Company, and is being maintained in appellees’ names 
for the benefit of said American Surety Company. 
The proof is that the cause of action attempted to be 
assigned by appellees to American Surety Company 
was one against the National Bank of Washington, the 
only person against whom appellees have a cause of 
action growing out of the forgery of said check. The 
American Surety Company having voluntarily paid 
appellees the amount of said check by reason of the 
theft thereof, has only a cause of action against the 
person for whose account it paid appellees. It is not 
shown that American Surety Company bonded the 
National Bank of Washington against loss on account 
of the payment of said void check. A volunteer is not 
entitled to subrogation (32 American Law Reports 
829, at page 839, 108 Or. 261). 
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SUMMARY OF ARGUMENT. 

Point One. 

The Trial Court erred in its refusal to grant appel¬ 
lant's motions for a directed verdict. I 

The declaration places appellees' right of recovery 
against appellant solely upon the forged indorsement 
of said check of March 27, 1929—neither negligence 
nor bad faith is set up. The declaration alleges and 
the proof shows, that prior to the time the indorse¬ 
ment of said check was forged, appellees did no| intend 
to deliver the check to the payee named; but that the 
check was surreptitiously taken from the possession 
of appellees and, by said forgery attempted to be put 
into circulation as a negotiable instrument. If the 
check had been a valid instrument with go<}d title 

thereto in someone other than appellant, the collecting 

% 

bank, nothing else appearing, the drawee bank might 
recover as for money paid under mistake. Byit here 
the whole instrument, as negotiable paper, is nothing 
short of a forgery, never delivered and never valid; 
and nobody had better right to it than the collecting 
bank, appellant. It is fallacious to say that appellees 
could be the holders of their own check payable to a 
specifically named person on which they could have 
drawn money from their own deposit with the drawee 
bank without the genuine indorsement of the payee 
named. The check after payment is discharged and 
may not be made the basis of a cause of action^ 

In the case of United States v . Chase National Bank , 
252 U. S. 485 (64 L. Ed. 675), a judgment of the United 

i 
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States District Court (241 Fed. 535), sustaining a 
motion for directed verdict, was affirmed. 

The facts in the Chase National Bank case, supra , 
are briefly as follows: 

Lieutenant Sumner, Quartermaster and Disbursing 
Officer at Fort Ethan Allen, near Burlington, Vermont, 
had authority to draw on the United States Treas¬ 
urer. Sergeant Howard was his finance clerk and so 
known at the Howard National Bank of Vermont. 
Utilizing the official blank form, Howard manufactured 
in toto the draft in question. Having forged Lieuten¬ 
ant Sumner’s name both as drawer and indorser, 
he cashed the instrument over the counter at the 
Howard National Bank without adding his own name. 
That bank immediately indorsed and forwarded it for 
collection and credit to Chase National Bank at New 
York; the latter promptly presented it to the drawee 
(the Treasurer), received payment, and credited the 
proceeds as directed. Two weeks thereafter, the 
Treasurer discovered the forgery and at once de¬ 
manded repayment, which was refused. Before dis¬ 
covery of the forgery, the Howard National Bank 
withdrew from the Chase National Bank sums ag¬ 
gregating more than its total balance immediately 
after such proceeds were credited; but additional sub¬ 
sequent credit items had maintained its balance con¬ 
tinuously above the amount of the draft. 

The United States placed its demand for recovery 
solely upon the forged indorsement; neither negligence 
nor bad faith was set up. The Supreme Court says: 
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“But here the whole instrument was fogged, 
never valid, and nobody had better right to it 
than the collecting bank.” 

After restating the rule of Price v. Neal (176:2), 3 
Burr. 1354, 1357, 97 Eng. Reprint, 871, the court at 
pages 679-80 (L. Ed.) said: j 

“Does the mere fact that the name of lieu¬ 
tenant Sumner was forged as indorser as well 
as drawer prevent application here of the 
established rule? We think not. In order to 


recover, plaintiff must show that the defendant 
cannot retain the money with good conscience. 
Both are innocent of intentional fault. The 
drawee failed to detect the forged signature of 
the drawer. The forged indorsement puts him 
in no worse position than he would occupy if 
that were genuine. He cannot be called fipon 
to pay again, and the collecting bank ha^ not 
received the proceeds of an instrument to vfhich 
another held a better title. The equities of the 
drawee who has paid are not superior to those 
of the innocent collecting bank, who had full 
right to act upon the assumption that the 
former knew* the drawer’s signature, or at i.east 
took the risk of a mistake concerning it. Bank 
of England v. Vagliano Bros. (1891), A. C. 107, 
60 L. J. Q. B. N. S. 145, 64 L. T. N. S. 353, 39 
Week. Rep. 657, 55 J. P. 676, 3 Eng. Rul. Cas. 
695; Dedham Nat. Bank v. Everett Nat. Bank, 
177 Mass. 392, 395, 83 Am. St. Rep. 286, 59 N. 
E. 62; Deposit Bank v. Fayette Nat. Bank, 90 
Ky. 10, 7 L. R. A. 849, 13 S. W. 339; National 
Park Bank v. Ninth Nat. Bank, 46 N. Y. 77, 80, 
7 Am. Rep. 310; Howard v. Mississippi Valley 
Bank, 28 La. Ann. 727, 26 Am. Rep. 105; fiirst 
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Nat. Bank v. Marshalltown State Bank, 107 
Iowa 327, 44 L. R. A. 131, 77 N. W. 1045; State 
Bank v. Cumberland Sav. <& T. Co., 168 N. C. 
606, L. R. A. 1915-D, 1138, 85 S. E. 5; 4 Harvard 
L. Rev. 297, Article by Prof. Ames. And see 
Cooke v. United States, 91 U. S. 389, 396, 23 L. 
Ed. 237, 242. 

“The judgment of the court below is af¬ 
firmed. 9 9 

The principle announced in Chase National Bank, 
supra, is more nearly applicable to the facts in this 
case (if not entirely controlling), than any other rule 
that may be announced to the contrary in isolated 
cases. (See Natl Metropolitan Bank v. Realty Ap¬ 
praisal & T. Co., 60 App. D. C., 47 Fed. (2d) 982.) 

The only difference between the Chase National 
Bank case and the one now under consideration, is 
that there the whole instrument vras a forgery. Here 
only the name of the payee was forged, but the in¬ 
strument, for all practical purposes, is not to be 
distinguished from an entire forgery. It is certain 
that appellees could not possibly lose anything by the 
erroneous payment of said void instrument by the 
drawee bank. Under the rule announced by the 
Supreme Court, supra, applied to the facts in this case, 
it is certain that the National Bank of Washington, 
drawee, could not maintain a suit against appellant 
after it had voluntarily paid the void instrument. 

Before the National Bank of Washington could 
maintain an action against appellant, after it had 
erroneously paid the void instrument, it would be 
necessary for it to show that appellant could not, with 
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good conscience, retain the money paid on the check. 

In the interim between the date of the check (March 
27, 1929) and August 17, 1929, the date it was paid by 
drawee bank, even if the check had been a valid instru¬ 
ment it did not operate as an assignment of the funds 
of appellees in the hands of drawee bank. The conduct 
of appellant in the premise is so free from fault that 
there can not be even a surmise that it was in^trur 
mental in the conversion of appellees’ property ih the 
hands of National Bank of Washington to appellees’ 
damage. Upon the facts in this case appellant is 
merely an instrumentality recognized by the Law [Mer¬ 
chant to facilitate the principle of doing business by 
checks, negotiable instruments. To penalize it in the 
manner sought herein will hamper and obstruct the 
credit system that has grown up under the uniform 
Negotiable Instruments Law. 

In Midland Savings and Loan Co, v. Traders Na¬ 
tional Bank, 57 Fed. (2d) 686 (C. C. A.) at page 691, 
it is said: 


“Counsel for defendant argue that the posi¬ 
tion of the defendant bank is the same as]that 
of the Texarkana bank that cashed the checks. 
The Texarkana bank and the plaintiff company 
were strangers, and the relation of depositor 
did not exist between them as it did betweeh the 
plaintiff and defendant. As shown, the defend¬ 
ant bank, upon presentation of these checks 
drawn by its depositor, was bound at its peril 
to pay only on a genuine indorsement. The 
answer alleges that neither bank made any 
investigation, and the record shows that de¬ 
fendant relied solely upon the indorsements of 
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the Texarkana bank and the Federal Reserve 
Bank, from whom it received the checks for 
payment. Reasons that might have motivated 
1 the Texarkana hank to cash the checks for Deiv- 
berry were not necessarily available as a de¬ 
fense to the defendant against the plaintiff 
company . The care the law requires it to ex¬ 
ercise, and its liability, cannot be affected 
thereby. It is quite apparent that, when it re¬ 
ceived the checks w’ith forged indorsements 
guaranteed by the Texarkana bank and the 
Federal Reserve Bank, it chose to pay in 
reliance thereon— a very common practice 
among banks. Such was the exact situation in 
Jordan Marsh Company v. National Shawmut 
\ Bank, 201 Mass. 397, 87 N. E. 740, 22 L. R. A. 
(N. S.) 250, a well-considered case often cited 
with approval. After reiterating the rule, the 
court said (page 741 of 87 N. E.): ‘This rule of 
law applies as well to payments made by a 
banker through the clearing house as to pay¬ 
ments made over the counter.’ 

“And that, if the bank on which the check is 
drawn chose to pay on a guarantee of the in¬ 
dorsements of the payee’s name by another 
! responsible bank, this does not affect the duty 
of the paying bank to its depositor. Page 741 
! of 87 N. E.: ‘It simply indicates a willingness 
of the bank to disregard and neglect the duty, 
upon the guaranty of a responsible party that 
1 the duty has already been perfectly performed 
for it by a preceding party from whom the 
check has been received.’ ” 

Appellant owed appellees no duty to discover the 
forged character of the check of March 27, 1929; and 
its guaranty of prior indorsements does not run to 
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appellees. The indorsement of appellant did not Vali¬ 
date said check, nor did it justify the drawee bank pay¬ 
ing the same on a prior forged indorsement (Sec. 192, 
Code of the District of Columbia, supra; Land Title & 
T. Co, v. Northwestern Nat. Bank, 196 Pa. 230, 50 L. R. 
A., and invoked in Central Nat. Bankv. Nat. Met. 
Bank, 31 App. D. C. 401). j 

Appellant, without any knowledge of forgery, found 
the check in circulation as a negotiable instrument and 
has dealt with it only as such an instrument. 

Also, in Midland Savings and Loan Co., supra, page 
691, it is said: 

“In First National Bank v. Whitman, 94 U. 
S. 343, 347, 24 L. Ed. 229, it is said: ‘ The pank 
supposed that it had paid the check; but this 
was an error. The money it paid was upon a 
pretended and not a real indorsement of the 
name of the payee. The real indorsement of 
the payee was as necessary to a valid payipent 
as the real signature of the drawer; and in law 
the check remains unpaid. Its pretended pay¬ 
ment did not diminish the funds of the drawer 
in the bank. * * *’ See, also, United States 
v. National Bank of Commerce (C. C. A.), 205 
F. 433. The rule seems to be universal and 
obtains in Oklahoma. State Guaranty Bank v. 
Doerfler, 99 Okl. 258, 226 P. 1054.” 

The judgment below, which results from the j;rial 
court’s failure to sustain appellant’s motion for a 
directed verdict, operates to nullify the Negotiable 
Instruments Law of the District of Columbia. 
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Point Two. 

The Trial Court’s refusal to grant appellant’s pray¬ 
ers for instruction is erroneous. 

If the trial court had granted appellant’s prayers 
for instruction, the jury would have been permitted to 
apply the facts to the law, and inevitably would have 
found its verdict in favor of appellant. 

The granting of appellees’ prayers for instruction 
was the equivalent of a directed verdict for appellees, 
contrary to law upon the facts herein. 

Point Three. 

Has the American Surety Company, as a matter of 
law, the right to maintain this action against appellant 
in the names of appellees? 

It is shown by the uncontradicted proof in the 
record that appellees have been reimbursed and com¬ 
pensated for any damage they sustained by reason of 
said check being charged to their account by the 
National Bank of Washington (R., p. 24). The dam¬ 
age sustained by appellees in that particular was vol¬ 
untarily paid by American Surety Company which had 
bonded one of appellees’ employees, to-wit, one Joseph 
P. Hagerty (R., p. 24). 

There is not in evidence any assignment by appellees 
to American Surety Company of the cause of action 
sued upon; however, there is uncontradicted proof in 
the record that the American Surety Company is main¬ 
taining the action in the names of appellees (see R., 
p. 27). 
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The charge of the court to the jury on this issiie is 
as follows: 

“I also charge you that the fact that the 
plaintiff has been reimbursed by a bonding com¬ 
pany which bonded the employee Hagerty and 
has made some agreement with the bonding 
company about bringing this suit does not pre¬ 
vent the plaintiff from recovering. It might if 
it chooses, sue in its own name; and wh^it it 
may do with the amount recovered does not 
concern us here at all.” (See R., p. 32.) 

This part of the court’s charge is an error of law 
apparent from the face of the record. 

Under point one of argument it is shown that appel¬ 
lees have no cause of action against appellant; and 
under the doctrine of subrogation, the American 
Surety Company, which is prosecuting the suit in the 
names of appellees, has no greater right than appellees 
have. 

It is plain that appellees should not recover double 
damages sustained resulting from the alleged conver¬ 
sion of said check. The first conversion of said check, 
in the manner set up in the declaration, was by the 
person who surreptitiously extracted the same ffrom 
appellees’ possession, and by a forged indorsement 
attempted to put same into circulation as a negotiable 
instrument. 

In their suit for conversion, if that is the only cause 
of action appellees have, they of course had the ifight 
to elect from which of the alleged tort-feasors they 
would claim and demand compensation for the dam¬ 
ages sustained. A settlement of such damages from 
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one, of course, discharged all others so far as appel¬ 
lees are concerned. 

The testimony in the record on the question of the 
reimbursement to appellees for damage sustained by 
reason of said void check being charged to their ac¬ 
count by National Bank of Washington is as follows: 

“Q. Has the Title Company, the plaintiffs in 
this case, ever been reimbursed in connection 
with the loss of this check which you say was 
made payable to Mr. De Yeile, dated in March, 
1929? A. It has been/’ 

‘ ‘ Cross-examination: 

“Q. By whom has it been reimbursed? A. 
By the American Surety Company. 

“Q. Give me the circumstances why the 
American Surety Company paid this check. A. 
The circumstances? 

“Q. Yes. A. Well, when the check was lost, 
and we felt we had a loss of that much money, 
we took it up with the Surety Company; and 
after a day or two we were called on. The 
matter was discussed with us. I don’t know 
whether they had any doubt in their mind 
whether they were responsible or not. But they 
wanted to retain our good will and said they 
would send a check over regardless of what the 
circumstances were. 

“Q. On whose bond did they pay it? A. 
Whose bond? 

“Q. On whose bond did they pay this money? 
A. I imagine they paid it on Mr. Hagerty’s 
bond. 

“Q. Mr. Hagerty is not with your company 
any more? A. No, sir. 
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“Q. He has not been for some time? 
for some time.” 


Not 


Under these facts, the American Surety Company is 
a volunteer. Appellees have made an election by 
which they are bound, and the only right of subroga¬ 
tion to which American Surety Company is entitled, if 
any, is appellees’ cause of action against Hagerty. 
There is no principle of law or equity by which 
Hagerty has a cause of action against appellant or 
anyone else. 

In 38 Cyc., page 2055, paragraph b , it is statecfl: 

“A joint conversion is a single concerted act 
of several persons, or the result of the acts of 
several persons which, although separately 
committed, all tend to the same end. Persons 
guilty of a conversion may be sued jointly or 


severally, but they cannot be held jointly [liable 
unless the conversion was joint. If sued jointly, 
damages will be assessed against all jointly, 
even though all were not equally guilty.” 


The fact that appellees have been reimbursed for 
any damages sustained by reason of the conversion of 
said check was not known to appellant until developed 
in the testimony at the trial of the case. It whs not 
until that fact was developed by the testimony of J. H. 
Stadtler (R., pp. 24, et seq.) that appellees attempted 
to show that the cause of action set up in the declara¬ 
tion had been assigned to American Surety Company. 

Under the facts, it is difficult to comprehend how 
appellees or the American Surety Company can con¬ 
tend that they are entitled to subrogation fron^ any- 
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one except Joseph P. Hagerty for whose account the 
damages sustained by appellees, by reason of the con¬ 
version of said check, was voluntarily paid by Ameri¬ 
can Surety Company. 

In American Bonding Co . of Baltimore, Md. v. 
Welts et al., 193 Fed. 978, at pages 980 and 981, it is 
said: 

‘ 4 Subrogation is a creature of equity designed 
to subserve the ends of justice, the application 
of which doctrine, therefore, depends upon the 
particular facts and circumstances of the case. 
Here the appellant was surety upon the bond 
of the county auditor, who became a defaulter 
and embezzler to the county’s loss, which loss 
the surety was called upon to and did make 
good at the end of a suit brought by the county 
to enforce such payment. 

‘ ‘ The obligation assumed by the appellant for 
the faithful and honest official acts of the audi¬ 
tor was therefore not only for the benefit and 
protection of the county of Skagit, but for the 
benefit and protection of all others who might 
be injured by a breach of the conditions of that 
bond, among them, the treasurer and commis¬ 
sioners of the county. From the averments of 
the bills in these cases it is clear that the proxi¬ 
mate cause of the county’s loss and of the 
resultant loss to the appellant was the malfea¬ 
sance of the auditor, for whose official honesty 
and faithfulness the appellant had bound itself. 
To permit it to recoup a loss so sustained by 
means of subrogation out of those for whose 
benefit, in part, the surety company assumed 
the obligation, would be to put that doctrine to 
a use wholly foreign to its nature. 



“Nor do we see any merit in the suggestion 
of counsel for the appellant that there is a 
direct liability from the appellees growing out 
of the violation of duties owed directly to appel¬ 
lant and upon the faith of the performance of 
which it is averred appellant executed the Audi¬ 
tor’s bond. What duty or obligation dic[ the 
appellees or either of them assume toward^ the 
appellant in or by the bond executed by jit to 
Skagit county? None such are alleged in either 
of the bills, and none such are suggested, o^ can 
be suggested, by appellant’s counsel, sinc^e no 
such duty or obligation existed. The fact that 
the treasurer and commissioners of the county 
had other and distinct duties required of ihem 
by law for the faithful performance of ^hich 
they, too, were required to give bonds to the 
county did not enter into the considerations for 
and upon which the appellant’s undertaking 
was executed. There is therefore no ground 
for saying, as counsel for the appellant do, that 
the latter became surety upon the auditor’s 
bond on the faith of the performance by the 
appellees of duties owing to the appellant and 
which the appellees violated.” 

In United States Fidelity and Guaranty Co. v. Title 
G. & S. Co., 200 Fed. 443, at pages 447 and 448, it is 
said: 

“There is but one question to be considered. 
Is there any reason why, in a court of con¬ 
science, the respondent should be required to 
make good complainant’s loss? Complainant 
says that, if Kelly had obeyed the la^ of 
Kansas, the State would have had no mon^y in 
the bank when it failed. Respondent had b^und 
itself that Kelly should faithfully discharge his 
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duties, and should pay over and account for all 
moneys which came into his hands by virtue of 
his office. He did not do what the law said he 
should do. He certainly did not pay over to 
the state all of its funds which had come into 
his hands. If the State had not alreadv been 
reimbursed by complainant, it could compel the 
respondent to make good its loss. If the State 
could do so, the complainant says it can, because, 
it is subrogated to the State’s rights. That 
! does not necessarily follow. The Supreme 
Court of Kansas has held that the complainant 
was liable to the State. If the respondent had 
' been in the first instance forced to pay the 
State, it would have had the same right of sub¬ 
rogation that the complainant now claims. 
When it is sought to exercise the right of sub¬ 
rogation, something more must be shown than 
that the defendant could have been compelled 
by the principal creditor to pay the debt to it. 
It must appear that, as between complainant 
and respondent, it is the latter and not the 
former which in equity should bear the loss.” 

There must have been a theft of the check; and 
under the facts in this case, whoever the thief was, he 
is the only party who has been enriched by the pay¬ 
ment of the forged check by the drawee bank. The 
bonding company has voluntarily made good the loss 
to appellees on account of such theft. No one has 
been prosecuted and convicted, and, to permit the ap¬ 
pellees to recover in this case for the benefit of the 
bonding company, w’ho voluntarily acknowledge its 
liability as Hagerty’s surety, is nothing short of a 
recognition of Hagerty’s right to maintain a suit 
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against appellant. Fundamentally, whoever originally 
converted said check is liable to whoever sustained a 
loss. So far, no one but the bonding company has 
- sustained an actual loss. As between the bonding 
company and appellant, it is not equitably entitled to 
a recovery from appellant. 

The admitted purpose of the suit herein is to re¬ 
imburse the American Surety Company who made a 
voluntary payment to appellees, as surety for Joseph 
P. Hagerty. The effect of a recovery herein would be 
to enrich the original taker of said check who presum¬ 
ably converted the proceeds thereof to his own use. 

Certainly the law does not sanction any such 
result, and it was error for the court to charg^ the 
jury as above stated. 

In New York Title <£ Mortgage Company v. First 
National Bank of Kansas City, Missouri, et al., 51 Fed. 
(2d) 485, at page 487, it is said: 

“It is doubtful whether the mere fact that the 
loan company may have had two sources to 
which it might look for reimbursement would 
confer on the plaintiff the right of subrogation 
as to one of such sources. If we assume that 
neither the plaintiff nor the bank was the 
wrongdoer, but, by independent contract obliga¬ 
tion, each was liable to the loan company, then 
the satisfaction of such primary liability by 
the plaintiff would not give rise to a rigljit to 
recover against the bank under the doctrine of 
subrogation, the bank not being a wrongdoer. 
United States Fidelity & Guaranty Co. v. VtfooL 
ridge, 268 U. S. 234, 45 S. Ct. 489, 69 L. EdJ 932, 
40 A. L. R. 1094; Underwood v. Metropolitan 
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Natl. Bank, 144 U. S. 669, 12 S. Ct. 784, 36 L. 
Ed. 586; Plate Glass Underwriters 7 Mut. Ins. 
Co. v. Ridgewood Realty Co., 219 Mo. App. 186, 
269 S. W. 659. 

44 But if there were any doubt as to the sound¬ 
ness of this position, we think it clear that 
plaintiff is not entitled to invoke the remedy of 
subrogation, because that right is an equitable 
one, and is applicable in cases in which one 
party is required to pay a debt for which an¬ 
other is primarily answerable, and which, in 
equity and good conscience, ought to be dis¬ 
charged by the latter. It is the method which 
equity employs to require the payment of the 
debt by him who in good conscience ought to 
pay it, and to relieve him whom none but the 
creditor could ask to pay. It cannot, as a 
matter of right, be invoked in all cases without 
regard to circumstances, but only in cases in 
which justice demands its application, and the 
rights of one asking subrogation must have a 
greater equity than those who oppose him. As 
said by this Court in American Surety Co. v. 
Citizens’ National Bank, 294 F. 609, 616: ‘The 
right of subrogation is an equitable right, and 
where equities are equal the right does not exist 
and there can be no relief.’ 99 

In United States Fidelity & Guaranty Co. v. Bram- 
tvell, 108 Or. 261 (32 American Law Reports 829), at 
page 839, it is said: 

“The right to be subrogated is not dependent 
i upon legal assignment, nor upon contract, 
agreement, stipulation, or privity between the 
parties to be affected by it, but the party who 
paid the debt must not be a mere volunteer. 
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The payment for which the subrogatioh is 
claimed must have been made under compul¬ 
sion, or for the protection of some interest of 
the party making it and in discharge of an Exist¬ 
ing* liability, and subrogation is only allowed 
where the entire debt has been paid. To entitle 
a party to subrogation, his equity must be 
strong and his case clear, as subrogation will 
not be enforced where the equities are equal or 
the rights not clear, or to the prejudice o:: the 
legal or equitable rights of others. The party 
subrogated acquires the same but no greater 
rights than those for whom he is substituted.” 

See also Doerschuck et al. v. Mellon et al., 55 Fed. 
(2d) 741 (Court of Appeals, District of Columbia). 

In Shelby County, Tex. v. Provident Savings f^ank 
& Trust Co., 54 Fed. (2d) 602, at page 606, it is Eaid: 

‘ 4 Based on the facts that the ad valorem road 
maintenance tax was voted for use in paying 
the interest and principal of the county war¬ 
rants which were funded or retired by means 
of the bonds in question, it was contended for 
the appellee that, if the coupons sued on were 
invalid, it was entitled to be subrogated t<|) the 
rights of the holders of such warrants 4hich 
were funded or retired by means of the l^onds 
acquired by the appellee. Assuming that the 
equitable right of subrogation existed, that equi¬ 
table right was not subject to be enforced in 
this action at law.” 

It is probable that if the American Surety Company 
had not sued in the name of appellees, the latter would 
not have instituted any suit against appellant, hft €r 
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the Surety Company voluntarily reimbursed them for 
the damages sustained. As a matter of law, if the ap¬ 
pellees had not been reimbursed, and were suing in 
their own right, they would have sued the National 
Bank of Washington, the drawee bank. 

By reason of the subtle way in which the suit is 
brought and prosecuted (presumably under the doc¬ 
trine of subrogation), appellant has been handicapped 
in its defense. 

Subrogation may only be invoked in an equitable 
action. If, perchance, the judgment below should not 
be reversed as a matter of law; there should never¬ 
theless be a reversal for error apparent on the face of 
the record, which shows the action, if any exists, to be 
one in equity and not at law. 

Respectfully submitted, 

GUY MASON, 

ROBERT A. LITTLETON, 

Attorneys for Appellant . 

MASON, SPALDING & McATEE, 

! Of Counsel. 
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